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Remission on lost/pilfered goods
19.1 Customs Act provides for remission of duty on goods lost/damaged/pilfered
before clearance. These provisions have been specifically made because pilferage of
goods in ports is very heavy - particularly of small and costly items.

#������	
�	���������Section 23(1) of Customs Act provides for remission of duty on
imported goods lost (other than pilferage) or destroyed, if such loss or destruction is at
any time before clearance for home consumption.

Section 13 of Customs Act provides that if imported goods are pilfered after unloading
but before order for clearance is passed by Customs Officer for clearance for home
consumption or deposit in a warehouse, no customs duty is payable on the goods, unless
the pilfered goods are restored to importer.

It has been held that remission of duty has to be allowed if goods were lost or destroyed
for any reason at any time before clearance. Thus, remission for loss during transit
before clearance has to be given - Ferro Alloys Corpn. Ltd. v. CCE - 1991 (52) ELT 268
(CEGAT). Similarly, remission has to be given even if loss is due to negligence of the
importer. - Bharat Petroleum Corpn. Ltd. v. CC 1994 (70) ELT 402 (CEGAT).

In Indian Charge Chrome v. CC 1999(114) ELT 103 (CEGAT), it was held that remission
has to be given for difference between quantity purported to be unloaded (as per survey
report and import documents) and quantity actually despatched from port, as remission
of duty is permissible on goods lost or destroyed any time before clearance for home
consumption, if it is not a case of pilferage. - followed in Indian Charge Chrome v. CC
2002(143) ELT 321 (CEGAT).

In Mount Shivalik Breweries v. UOI 2003 (157) ELT 9 (Del HC DB), it was held that
remission is required to be given if goods are destroyed by fire after order for clearance
for home consumption is made but before actual clearance from bonded warehouse.

In National Organic Chemical v. CC 2000(126) ELT 1072 (CEGAT), it was held that
importer-cum-actual user is not required to pay duty on difference between quantity as
per discharge certificate (which was a notional one) and actual quantity received. The
loss due to transit/evaporation/storage is permissible. - Departmental appeal dismissed
by SC - (2002) 142 ELT A280.

� � � � � � �
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Loss due to natural causes of evaporation is allowable under section 23 of Customs Act
and duty has to be remitted if such loss is when goods were stored in customs warehouse
- CCE v. Indian Metals (2014) 301 ELT 340 (CESTAT).

In Godrej Industries Ltd. v. UOI (2004) 171 ELT 5 (Bom HC DB), it was held that
assessment should be based on quantity determined as per shore tank dip measurement
and not on basis of ullage report. However, in absence of any other method giving more
reliable results, ullage report can be used for assessment of quantity.

In Madras Petrochem Ltd. v. CC 1999 (112) ELT 336 (CEGAT), it was held that section 22
(applicable to abatement of duty) is not applicable in respect of remission u/s 23.
Remission is to be granted if there is loss for any reason before clearance. Question of
negligence etc. does not arise.

In CC v. Symphony Services Corporation (2012) 275 ELT 369 (Karn HC DB), it has been
held that if imported goods are damaged due to seepage of water when they were EOU
(which is a warehouse), importer can claim remission of entire duty payable on
relinquishment of title under section 23 of Customs Act. He need not claim abatement
under section 22 of the Customs Act.

Normal practice is to inspect the goods in the port before payment of duty. The duty is
paid only when imported goods are found to be in order. Shortages should be informed
to customs authorities and they should be involved in examination of goods, to prove
shortage of goods. In All India Glass Mfgrs Federation v. CC 1991(55) ELT 5 (SC), it was
held that damage to goods should be proved before goods are cleared from customs.

Refund/remission of duty on short delivery can be granted on the basis of certificate of
port trust. Rejection of refund claim on the sole ground of non-availability of survey
report is not proper - Sonal Vyapar Ltd. v. CC - 1993(65) ELT 653 (CEGAT) * East Coast
Steel Ltd. v. CC - 1996(85) ELT 354 (CEGAT). In CC v. Steel Complex 2001(130) ELT 144
(CEGAT), it was held that remission has to be granted on basis of certificate of port trust.
It is not necessary that Assistant Commissioner or his staff has to be associated with the
weighment and know shortage of landed goods.

#������	
�	����������������
����
���������- goods destroyed by fire are entitled for
emission of customs duty. Claim of insurance has no bearing on bearing on claim of
remission. Provisions of Customs Act and Insurance Act cannot be mixed up - CCE v.
Welspun Terri Towels (2002) 149 ELT 593 (CEGAT) * Jindal Vijayanagar Steel v. CCE
(2006) 201 ELT 18 (CESTAT) - quoted and followed in DSM Anti-Infectives India v. CCE
(2014) 300 ELT 460 (CESTAT).

�	��������	
��������		����������������	���	����	
������	
 - No remission for short
delivery can be obtained after goods are cleared from customs. - Partap Steels v. CC
2001(135) ELT 168 (CEGAT) - same view in Vegetable Products v. CCE (2009) 239 ELT 162
(CESTAT SMB).

No refund of customs duty can be granted if shortage is noticed after imported
consignment is cleared from customs - CC v. Guindy Machine Tools (2004) 171 ELT 424
(CESTAT) - relying on Uniferro International v. CC 1986(26) ELT 652 (CEGAT).

#������	
�����		���(�������������
��������
����

����
��(�����	�
����	��1 - In CC v.
Kennametal Widia (2007) 213 ELT 353 (CESTAT SMB), imported goods were cleared
under green channel facility. Short receipt was noticed when goods reached factory.
Certificate from Superintendent was obtained for short receipt. It was held that refund
can be granted, since Government has reposed faith on importers by giving green
channel facility.
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In Saboo Ispat v. CC (2008) 232 ELT 85 (CESTAT), shortage was detected in the premises
of importer subsequent to clearance. Examination report showed that all seals were
intact. There was no dispute about shortage as container was unloaded as per direction
of excise authorities. It was held that refund is admissible - relying on CCE v. Kennametal
Widia (2007) 213 ELT 353 (CESTAT).

�	��������	
�	
�	���
��	���- When duty is ad valorem and paid on transaction value,
claim on account of shortage due to ocean loss is not admissible - Liberty Oil Mills v. CC
2006 (201) ELT 290 (CESTAT) - relying on Exim India Co. Ltd. v. CC 2001 (131) ELT 207
(CEGAT).

#������	
��������		�������(����	���� - Remission of duty on goods warehoused is
permissible u/s 23, as goods cleared for warehousing are not ‘goods cleared for home
consumption’. - Winsome Yarn v. CCE 2001(134) ELT 686 = 47 RLT 559 (CEGAT) *
Suryovonics Ltd. v. CC 2003 (156) ELT 391 (CEGAT).

If imported goods are destroyed by fire in warehouse before clearance for home
consumption, remission is to be granted even if goods were insured - Jindal Vijayanagar
Steel Ltd. v. CC 2006 (201) ELT 18 (CESTAT). If goods were lost due to pinholes in tank
and pipe when stored in warehouse, remission is to be allowed - Ficom Organics v. CCE
(2007) 213 ELT 423 (CESTAT SMB).

In Decorative Laminates v. CC (2006) 195 ELT 175 (CESTAT), it was held that application
for remission can be made even after expiry of warehousing period but before clearance
from warehouse for home consumption. The department loses duty, but appellant
suffers a greater loss i.e. the entire goods. In such cases, demanding duty on such goods
would be very harsh.

2	���	����,���0��������
�����
���� - Quantification of bulk liquid cargo for purpose of
assessment shall be done on the basis of short tank receipt, i.e. dip measurement in tanks
on shore into which such cargo is pumped from tanker. - MF(DR) circular No. 96/2002-
Cus dated 27-12-2002, quoted and followed in Agarwal Industries v. CC 2003 (154) ELT
386 (CEGAT) * Bharat Petroleum v. CC 2003(158) ELT 221 (CEGAT).

����������)�� ������������*+�����,+�*�

19.1-1 Difference in sections 13 and 23(1) of Customs Act can be summarised as follows :

Section 13 Section 23(1)

Section 13 deals with pilferage. Section 23(1) deals with loss or destruction of
goods, except pilferage.

No duty is payable at all under section 13, Duty is payable under section 23(1), but it is
but liability revives of duty if goods are remitted by Assistant Commissioner of Cus-
restored. toms. Thus, unless remitted, duty has to be

paid under section 23(1).

Importer does not have to prove pilferage. Burden of proof is on importer to prove loss
or destruction.

Pilferage should be before order for clear- Loss or destruction can be any time before
ance is made. clearance.

Loss must be only due to pilferage. Loss or destruction may be due to fire, acci-
dent etc. but not pilferage. e.g. loss by leakage
is covered under section 23.
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Under section 13, normally duty is not paid. Under section 23(1), if duty is paid, then
However, if duty is paid before examination refund can be obtained only if remission is
of goods, refund can be claimed if goods are granted by Customs Authorities. Thus, remis-
found to be pilfered during examination but sion under section 23(1) is at the discretion of
before order for clearance is made. Custom Authorities. [Of course, the discretion

has to be exercised judiciously].

Section 13 is not applicable for warehoused Section 23(1) is applicable for warehoused
goods. goods also. [as goods transferred to ware-

house are not ‘cleared for home consump-
tion’].

������������������������������)���)����������������������

19.1-2 Section 13 of Customs Act provides that duty on pilfered goods is not payable if
the imported goods are pilfered before order of clearance is made. This section is on
basis of principle that goods are not in control of importer when they are in port and he
should not be penalised if these are pilfered. As the sections 13 and 23(1) stand today,
there is no remedy if goods are pilfered after the order for clearance is made but before
the goods are actually cleared. In Zenith Bearing Enterprises v. Collector of Customs
(ACC), Bombay - 1995 (75) ELT 801 (CEGAT 2 v 1 decision), held that once ‘out of charge’
order is given by customs authorities, no remission of customs duty can be granted for
any shortage or loss found later. - same view in CC v. Relaxo Rubber 2001(134) ELT 797
(CEGAT) [Legally, this decision seems to be correct, though really unfair to the importer.].

In Bharat Earth Movers v. CC 2001(129) ELT 580 (Mad HC DB), it was held that in case
of pilferage, only section 13 applies and claim of refund u/s 23(1) of Customs Act is not
permissible.

#������	
�����		����	���������	�����	��������
��������	������������������
�� - In CC
v. Saw Pipes 2001(137) ELT 244 (CEGAT), it was (indeed rightly) held that ‘clearance for
home consumption’ cannot be equated with order of clearance for home consumption.
Physical removal of goods which is the ‘clearance for home consumption’ can take place
only after such an order is passed. Such clearance therefore is an event distinct and
separate from the order permitting clearance. [This decision is relevant for purpose of
section 23(1) and not for section 13, as wording used in section 13 is different].

In CC v. Avenue Impex (2012) 285 ELT 90 (CESTAT), out of charge was given on 7-10-2008
and fire took place on 9-10-2008, before goods were physically cleared from customs. It
was held that remission is available - relying on Mount Shivalik Breweries v. UOI 2003
(157) ELT 9 (Del HC DB) - view confirmed in Avenue Impex v. CC (2017) 345 ELT 173 (Mad
HC).

����������������������������)���)����������������-

19.1-3 If goods are pilfered after they are unloaded but before they are cleared from the
port, the customs duty is payable by person having custody pursuant to any law or
person approved by Principal Commissioner/Commissioner of customs until they are
cleared from customs [section 45(3)].

Once goods are unloaded from ship/aircraft, they are in custody of port trust authorities
or airport authorities till the goods are cleared. They are in position of ‘bailee’.

Thus, though importer does not have to pay duty on pilfered goods, the same is payable
by authorities who were custodians of the goods so that Government does not lose any
revenue on account of pilferage.
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It was thought that port trust is liable for customs duty in case of pilfered goods.
However, in Board of Trustees v. UOI (2009) 241 ELT 513 (Bom HC DB), it was held that
port trust is not ‘approved person’ by Commissioner but possession of goods by Port
Trust is by virtue of powers conferred under Port Trust Act. Hence, port trust is not liable
for customs duty on pilfered goods. Section 45 applies only to private persons if pilferage
takes place from private warehouse or customs warehouse.

In Board of Trustees of Port of Mumbai v. CC (2008) 223 ELT 635 (CESTAT SMB), if no
police complaint is lodged, port trust authorities cannot be held responsible for pilferage.

In Gujarat Adani Port v. CC (2014) 46 GST 584 = 47 taxmann.com 154 = 309 ELT 120
(CESTAT), goods were received short by custodian (It is case of private port). Custodian
informed the same to customs authorities immediately. It was held that custodian
cannot be held liable for pilferage (as he never received the entire quantity of goods after
unloading).

Remission on relinquished goods
19.2 If the importer decides to abandon the goods, he shall not be liable to pay any duty
[section 23(2) of Customs Act]. Such situation normally arises if the goods are in very
deteriorated condition and importer may feel that it is not worthwhile to pay duty and
incur further losses. The importer may also abandon the goods if the assessment of duty
is done on much higher side than expected by him. In such case, he may abandon the
goods if he feels that it is cheaper to abandon the goods than to pay heavy customs duty.
He should relinquish title before (a) an order for clearance of the goods for home
consumption or (b) before order permitting deposit of goods for warehousing is made.

If goods are abandoned, customs duty is not payable by owner. However, owner cannot
claim right to sale proceeds of abandoned goods - Official Liquidator v. CC (2009) 238 ELT
711 (Ker HC DB).

In Poona Health Services v. CC (2009) 242 ELT 335 (Bom HC DB), distinction between
‘relinquishment of title’ and ‘goods not redeemed’ was noted. It was held that in
relinquishment, title is surrendered and importer or owner ceases to have right to claim
goods. Confiscation of goods arises in respect of person who claimed to import or export,
thus claiming title or right in the property. Hence, goods not redeemed vest with the
State but importer still has liability for duty payment. Sections 23 and 125 operate in two
different fields and mutually exclusive.

If title is relinquished before out of charge is given by proper officer, customs duty paid
with interest is refundable - Cooper Pharma v. CC (2009) 243 ELT 199 (CESTAT SMB).

�	�����
0������
�����	���
������������	��� ����
��	������� - Relinquishment of title
of goods will not be permissible if offence appears to have been committed in respect
of such goods under Customs Act or any other law [proviso to section 23(2) of Customs
Act inserted w.e.f. 18-4-2006]

#���
0�����
��������(����	���
� - Even if goods are warehoused, the owner of ware-
housed goods can relinquish the title of goods any time before order for home clearance
is made. He will be required to pay rent, interest, other charges and penalties that may
be payable, but duty will not be payable [proviso to section 68 inserted w.e.f. 14-5-2003].
Relinquishment of title of goods will not be permissible if offence appears to have been
committed in respect of such goods under Customs Act or any other law [second proviso
to section 68 of Customs Act]
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The word ‘interest’ is not clear and is likely to lead to litigation. It has been consistently
held that when duty is not payable, question of payment of duty does not arise.

As per section 23(2) of Customs Act, importer cannot relinquish the title in goods after
order for clearance for home consumption. However, in case of warehoused goods, the
owner of warehoused goods can relinquish the title of goods any time before order for
home clearance is made. He will be required to pay rent, interest, other charges and
penalties that may be payable, but duty will not be payable [proviso to section 68 inserted
w.e.f. 14-5-2003]. [Really, this is not permitted as per wording of section 23(2). However,
since proviso to section 68 is a specific provision and added later, it will prevail].

In CC v. Garden Silk 2000(118) ELT 369 = 37 RLT 904 (CEGAT), it was confirmed that
importer can relinquish his title in goods before order for clearance is made. - followed
in Hooghly Dock v. CC 2001(137) ELT 806 (CEGAT).

Remission of duty on goods warehoused is permissible. - Winsome Yarn v. CCE
2001(134) ELT 686 = 47 RLT 559 (CEGAT).

In PSI Data Systems Ltd. v. CC 2006 (202) ELT 316 (CESTAT), it was confirmed that
importer can relinquish title of warehoused goods.

�	���
���������		�������
0������ - If goods are relinquished, penalty cannot be imposed
[case law discussed under penalties].

#����������	���		��������� ����
0�����
�������� - The goods relinquished are normally
auctioned. In that case, the person who has relinquished the goods can repurchase the
goods as the goods are no more ‘imported goods’ - Aabhas Spinners v. UOI (2010) 260
ELT 554 (P&H HC DB).

Abatement of duty on damaged goods
19.3 Section 22 of Customs Act provides for reduction in duty if goods are damaged or
deteriorated in any of the following cases :

(a) damaged before or during unloading in India

(b) damaged by accident after unloading but before examination of goods for
assessment by Customs Officer - provided that the accident is not due to wilful
act, negligence or default of importer, his employee or agent

(c) damaged by accident in warehouse before clearance of goods - provided that the
accident is not due to wilful act, negligence or default of importer, his employee
or agent.

Survey report for assessing the damage must be done involving customs authorities and
assessment of damage must be done before clearance of goods. Otherwise, such
abatement is not available - Agfa Gevart India Ltd. v. CC 1985 (21) ELT 510 (CEGAT)
quoted and followed in Andhra Pradesh Civil Supplies Corpn. Ltd. v. CC - 1992 (62) ELT
188 (CEGAT). In Skaria Varghese v. CC 1999(111) ELT 932 (CEGAT) also, it was held that
revaluation must be done before clearance of goods.

In Madras Petrochem Ltd. v. CC 1999 (112) ELT 336 (CEGAT), it was held that section 22
is not applicable in respect of remission u/s 23.

In CC v. Kores (India) 2002(146) ELT 612 (CEGAT), it was held that no abatement will be
allowable if goods are kept by importer for seven years in warehouse against permission
of one year, as the damage was caused not by accident but due to negligence or default
of importer.
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In Super Chemical Corporation v. CC 2003 (156) ELT 248 (CESTAT), goods were
deteriorated as goods were not kept in a controlled temperature, though owner of goods
knew that these should be kept in controlled temperature. It was held that the loss is due
to wilful negligence of appellant and abatement is not permissible.

*�	�
��	���	
�����	
 - The customs duty chargeable will be in proportion to the value
of damaged good to value of goods before damage or deterioration e.g. if value of goods
is � 10,000 and after damage, the value is � 2,000, then 20% of the normal customs duty
is payable. The value of damaged goods may be decided by Assistant Commissioner of
Customs, or if the owner agrees, the damaged goods may be sold by auction and gross
sale proceeds of the auction will be deemed to be the value of goods.

Re-import of goods
19.4 If goods are re-imported after export; restrictions and conditions as applicable to
other imported goods are applicable to re-imported goods also [section 20 (1) of Customs
Act].

In view of this, in Tata Tea Ltd. v. CC (1999) 9 SCC 522 = 114 ELT 775 (SC 3 member bench),
it has been held that duty is payable on re-import of goods. In this case, imported
machinery was sent abroad for repairs. It was held that duty will be payable on such re-
imported machinery - followed in Super Cassettes v. CC (2008) 225 ELT 401 (SC).

In Super Cassettes Industries v. CCE 2002 (142) ELT 91 (CEGAT), it was held that CVD
can be imposed on re-imports if goods are re-imported after repairs even when article
retains original identity - view confirmed in Super Cassettes v. CC (2008) 225 ELT 401
(SC).

[Earlier, contrary view in Super Cassettes Industries v. CCE 2002(136) ELT 1159 (CEGAT).
Now the decision stands overruled].

Thus, normal customs duty will be payable on re-imports.

However, certain concessions and exemptions are available for re-imports. These are
summarised in Chapter 19 Para 2 of Customs Manual, 2011. The re-imports are entitled
for following concessions/exemptions -

#�����	���	��������		���� If the same goods which were exported are re-imported
within three years by same person, customs duty is payable which is equal to duty
drawback claimed plus central excise duty (which was exempted when the goods were
initially exported). However, this concession is not applicable to goods which were
exported by EOU or FTZ units. Goods should be re-imported within specified time limit
- Notification No. 94/1996-Cus dated 16.12.1996. On introduction of GST, further
notification Nos 45/2017-Cus to 48/2017-Cus (all four notifications dated 30-6-2017)
have been issued.

Notification No. 45/2017-Cus dated 30-6-2017 applies to exports made after 1-7-2017
while Notification No. 46/2017-Cus dated 30-6-2017 applies to exports made before
1-7-2017. Both of them apply to re-import of goods which were earlier sent through post
- MF(DR) circular No. 45/2018-Cus dated 19-11-2018.

Basic principle is that export incentives obtained at the time of export will be recovered.

In BHEL v. CC 1998(97) ELT 88 (CEGAT), it was held that such re-import within three
years is permissible as per (a) above only when ‘same’ goods are returned without any
processing carried out on them. - - In this case, it was held that if goods re-imported after
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drilling and re-burring are not identifiable as same goods and such goods can be allowed
only on payment of duty.

In Accel Frontline Ltd. In re (2008) 227 ELT 313 (AAR), assessee was exporting damaged
or corrupted data abroad and was receiving recovered data in a new medium. It was held
that this is ‘repairs’ and full exemption is available.

If goods are imported after fitment to or assembly with other goods, it cannot be said
that ‘same’ goods were imported - Ford India v. CC (2008) 228 ELT 71 (CESTAT).

In CC v. Pansari Gems 2005 (179) ELT 253 (CESTAT SMB), it was held that there is no
condition that goods must be re-imported in same packing, as in such case, foreign buyer
will not be able to check the goods in such case. It was also held that when export invoice
did not give individual details of goods (gems in this case), furnishing such details in re-
import invoice cannot be insisted, as such details would not held in identification of
goods.

Scrap generated during re-conditioning/repair cannot be allowed to be imported at
concessional rate of duty - NTPC Ltd. v. CC (2011) 271 ELT 535 (CESTAT).

In Saurabhmani Gems v. CC 2005 (188) ELT 82 (CESTAT), exemption is available even
if quantity re-imported is lower i.e. there is shortage is quantity. As long as nature and
variety of goods is same, shortage in quantity is irrelevant. The import is of ‘same’ goods.

�		���������	������	�����������
��������	�� - No customs duty is payable if goods are
re-imported for repairs, reconditioning, reprocessing, dyeing, refining or similar pro-
cess. Such re-import should be within three years from export. Whole goods or only
some of its parts (i.e. only defective parts) can be re-imported. The goods must be re-
exported within 6 months after carrying out the repairs. Same goods which are imported
must be re-exported. Necessary bond has to be executed. In case of some specified
machines and equipment, re-import can be within seven years (10 years in case of re-
imports from Nepal and Bhutan). Re-export should be within one year from date of re-
importation - Notification No. 158/95-Cus dated 14.11.95 and CBI&C circular No. 127/95-
Cus dated 14-12-1995 as amended on 11-9-2018.

It was clarified that the period of 6 months should be calculated from date of actual
clearance of goods from the port - CBI&C circular No. 14/97-Cus dated 3.6.1997.

#�����	��� 	�� ����	
��� ��	������(�����(��� ��
�� 	��� �	�� ������� - If private/personal
property which was imported earlier was re-exported for alteration, renovation, repair
free of charge etc. it can be re-imported without payment of customs duty. - Notification
No. 174/96-Cus dated 24-9-1996.

���	��� ��	������ �	�� &�	����	
������	
'/� ��� �		��� ���	����� �	�� ���������
�� �����
/
����	��������
	���������- Import should be for ‘home consumption’, if goods imported
for repairs and return, customs duty not payable, as import is not for home consumption
- CC v. Aban Loyd Chiles Offshore Ltd. (2017) 60 GST 207 = 78 taxmann.com 25 (SC).

�	������	
��������������������������	���� - In view of notification No. 94/96-Cus, CBI&C
has clarified that customs duty will not be leviable on share certificates of Indian
companies sent abroad and brought back for sale or dematerialisation. - MF(DR)
circular No. 60/2000-Cus dated 12-7-2000.

���	������		�����
����	����	�����������
��������	�������������������- As per customs
notification No. 94/1996-Cus dated 16-12-1996, if goods are sent abroad for repairs, duty
will be payable on re-imports on value of re-imported goods after repairs were made up
of (a) fair cost of repairs including cost of materials used in repairs (whether such costs
are actually incurred or not) and (b) insurance and freight charges, both ways.
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19.4-1 Section 25B of Customs Act, as inserted w.e.f. 29-3-2018 states that notwithstand-
ing anything contained in section 20, where the Central Government is satisfied that it
is necessary in the public interest so to do, it may, by notification, exempt such of the
goods which are re-imported after being exported for the purposes of repair, further
processing or manufacture, as may be specified therein, from the whole or any part of
duty of customs leviable thereon, subject to the following conditions, namely:—

(a) the goods shall be re-imported into India after such repair, further processing or
manufacture, as the case may be, within a period of one year from the date on
which the order permitting clearance for export is made.

(b) the exported goods are identifiable in the re-imported goods; and

(c) such other conditions as may be specified in that notification.

Refund of customs duty if imported goods are rejected
19.5 Often, goods imported are found defective or not according to specifications. In
such cases, earlier, the refund of customs duty paid at the time of import could be
obtained only if the imported goods are physically returned to foreign supplier. Often
cost of return of the rejected goods is heavy and it is economical to dispose of the goods
in India itself.

Realising this practical difficulty, section 26A of Customs Act makes provision for refund
of import duty paid if goods are found defective or not as per specifications. The refund
is admissible if goods are re-exported or abandoned or destroyed.

Goods should not have been worked, repaired or used after imports except to discover
defects [section 26A(1)]. Application should be made and goods should be re-exported
or destroyed within 30 days from date on which goods were imported. This period of 30
days can be extended to three months [Is it practical that the whole process of import,
checking, finding rejection, applying for destruction and actually destroying the goods
can be completed within three months?]

After such destruction, application for refund shall be made within 6 months [section
26A(2)].

Refund of duty paid on perishable goods is not allowed if goods had exceeded their shelf
life or their recommended ‘storage-before-use’ period.

Re-exports
19.6 Goods imported may have to be re-exported.

Following provisions have been made for re-exports -

��������(��,�	
� ������	�� - Duty drawback can be obtained under section 74 of
Customs Act [Chapter 19 Para 3.2 of Customs Manual, 2011]

���������	
� 	�� ��������� �		��� (���	��� ��������� ������	�� - If imported goods are
rejected, these can be destroyed and refund of customs duty can be obtained under
section 26A of Customs Act, without physically re-exporting the goods [Chapter 19 Para
3.3 of Customs Manual, 2011]

���	����	���	�(	�,��
��������	�� - Goods like raw material, capital goods, tools, dies,
components etc. can be imported for repairs, reconditioning, testing, calibration etc.
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without payment of customs duty, if these are re-exported within three years from date
of importation - Customs Notification No. 134/94-Cus dated 22-6-1994.

#�����	�����	������	���(����	��� - Goods can be kept in customs bonded warehouse
and then re-exported without payment of customs duty

�		��� ���	����� ��� 
	�� ���	(��� ������
��� ��
� �� ������	���� - As per customs
notification No. 4-Cus dated 8-1-1962, goods imported but not allowed clearance on
ground of non-fulfilment of import trade control regulations can be re-exported
without payment of export duty, if goods are allowed to be re-exported on payment of
fine or otherwise

#�����	�������
���
����	������	���
	�����������		�� - If the Indian importer does not
release the goods, the foreign exporter continues to be owner of the goods and can apply
for re-export or sale to other eligible buyer in India if (a) At the time of importation, the
import was legal (b) The foreign exporter was not party to fraud (c) The Indian importer
has not paid for the goods or has not made arrangements for payment of goods (like
letter of credit) to foreign exporter - UOI v. Sampat Raj Dugar 58 ELT 163 = 88 STC 176
= AIR 1992 SC 1417 = (1992) 2 SCC 66 = 1992 AIR SCW 1420 (SC - 3 member bench).

#��������
��	���		�� - If goods were not prohibited goods, its re-shipment should be
allowed. - Kaiser Power v. CC 2002(139) ELT 331 (CEGAT) * Unisindo Trading v. CC
2003(153) ELT 81 (CEGAT).

�		������	�������	
������������,� - MF(DR) has, vide circular No. 100/2003-Cus
dated 28-11-2003 has clarified that if goods have been imported as a result of bona fide
mistake and contrary to the importer’s intentions, goods may be allowed to be re-
exported on payment of nominal penalty or without any penalty. It has been clarified
that obtaining NOC from RBI is not necessary.

This was quoted and followed in ZTC Corporation v. CC (2014) 304 ELT 35 (Del HC DB),
where it was held that if Indian importer/purchaser abandons the goods, the supplier
continues to be owner and goods can be re-exported.

#�����	���	���		������	������
�������������������������
�����+ - Goods imported
under duty credit schemes like SFIIS/VKGUY, TPS/DFCE/FMS/FMS/HTPEPS/SHIC/
AIIS, DEPB etc. can be re-exported if found defective or unfit for use, or for any reason,
subject to fulfilment of prescribed conditions - MF(DR) circular No. 45/2011-Cus dated
13-10-2011.

This facility has been extended to all reward schemes like TPS/DFCE/FMS/FPS/
HTPEPS/SHIS/Agri-Infrastructure Incentive scheme under VKGUY. Re-export should
be within 6 months and from the same port - MF(DR) circular No. 25/2009-Cus dated
29-9-2009.

��#�	����������������������

19.6-1 Often it is found that goods are not eligible for import as per Import Policy. In such
cases, re-export of such goods is permitted as per Foreign Trade Policy. As per customs
notification No. 4-Cus dated 8-1-1962, goods imported but not allowed clearance on
ground of non-fulfilment of import trade control regulations can be re-exported
without payment of export duty, if goods are allowed to be re-exported on payment of
fine or otherwise. Thus, in such cases, penalty and redemption fine is payable, if imposed
by adjudicating authority.

In CC v. Elephanta Oil 2003 AIR SCW 792 = 152 ELT 257 (SC), it was held that even if
goods are confiscated and goods are allowed to be re-exported, penalty can be levied.
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Power to levy penalty u/s 112 is different from power of confiscation of goods u/s 125
and giving option to pay fine in lieu of confiscation. - followed in A K Jewellers v. CC 2003
(155) ELT 585 (CEGAT 3 member bench).

In this case, it was held that order to pay redemption fine u/s 125 and re-export of goods
means that goods are first redeemed upon payment of fine and thereafter exported.
Each of these two actions is independent and is permitted by law. An order whereby both
are combined, is not contrary to law. - same view in Kothari Filaments v. CC 2003 (155)
ELT 26 (Cal HC) * Hemant Bhai R Patel v. CC 2003 (153) ELT 226 (CEGAT 3 member
bench) - followed in H R Patel v. CC 2003 (156) ELT 411 (CESTAT).

Goods can be allowed to be re-exported to third country after confiscation. There is no
provision that re-export should be to same country from which goods were imported -
Hassoun Manufactures India v. CC (2018) 361 ELT 961 (Ker HC).

In Bherumal Shamandas v. CCE 2000(118) ELT 399 (CEGAT), goods brought in violation
of import restrictions were confiscated but were allowed to be re-exported on payment
of fine - similar order in case of goods which were being smuggled in baggage in Liaquat
Ali Hameed v. CC 2003 (156) ELT 863 (CESTAT) - similar order in Joseph Eye Hospital v.
CC 2006 (193) ELT 91 (CESTAT).

��#�	�����)����������	��������������������������)����

19.6-2 If the Indian importer does not release the goods, the foreign exporter continues
to be owner of the goods and can apply for re-export or sale to other eligible buyer in
India if (a) At the time of importation, the import was legal (b) The foreign exporter was
not party to fraud (c) The Indian importer has not paid for the goods or has not made
arrangements for payment of goods (like letter of credit) to foreign exporter- UOI v.
Sampat Raj Dugar 58 ELT 163 = 88 STC 176 = AIR 1992 SC 1417 = (1992) 2 SCC 66 = 1992
AIR SCW 1420 (SC - 3 member bench) - followed in Savitri Electronics Co. v. CC - 1992
(62) ELT 395 (CEGAT) * J P Electronics v. UOI 2001(133) ELT 32 = 45 RLT 609 (Bom HC
DB) * Pacific International Traders v. UOI 2002(142) ELT 544 (Bom HC DB) (SLP of
department dismissed by SC - 143 ELT A187 - followed in Kabul Textiles v. CCE 2004 (174)
ELT 470 (CESTAT).

If goods were not prohibited goods, its re-shipment should be allowed. - Kaiser Power v.
CC 2002(139) ELT 331 (CEGAT) * Unisindo Trading v. CC 2003(153) ELT 81 (CEGAT).

If Indian importer does not clear goods from customs due to financial constraints, re-
export should be allowed as the foreign owner is unpaid seller - Pacificorp v. CC (2012)
281 ELT 522 (Mad HC)

If Indian importer had practically abandoned the goods, its re-export to the foreign
exporter is permissible - ZTE Corporation v. CC (2014) 44 GST 280 = 43 taxmann.com 85
(Del HC DB).

In Agrim Sampada v. UOI (2004) 168 ELT 15 (Del HC), goods were abandoned by original
importer. The foreign supplier transferred goods to petitioner, by transferring docu-
ment of title. It was held that the petitioner is to be regarded as ‘importer’ and can file
Bill of Entry.

�	�������	���������	���(�����������	���		���(������������ - In CC v. Grand Prime Ltd.
2003 AIR SCW 3392 = 155 ELT 417 (SC), the goods were restricted for imports under
EXIM policy (now Foreign Trade Policy) during that period. These could be permitted
against import license. The importer had advance license, but did not produce the same
as he had not fulfilled export obligation against the goods imported earlier against the
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same advance license. [Supreme Court, in the judgment, has stated that there was
forgery on license which made the license invalid]. The foreign exporter came forward
for permission to re-export only after show cause notice was issued. He appeared
through advocate and not in person. Importer disappeared from the scene. There was
suspicion that actually importer and exporter are same. The impression was that foreign
exporter was set up as a front when Indian importer found himself in troubled water.
In such situation, it was held that import is prohibited as it was not against license (as the
license was not produced for clearance). Hence, goods can be confiscated and permis-
sion for re-export of goods cannot be given. - - In this case, distinction was made between
case of Sampat Lal Dugar (supra) and present case. In Dugar’s case, goods were imported
against valid license. Import was legal. Importer did not disappear from the scene. He as
well as foreign exporter participated in the proceedings before customs authorities. In
view of this situation, it was held that import was legal and hence re-export
was permitted. [CEGAT decision in Grand Prime v. CC 2001(137) ELT 795 (CEGAT)
reversed].

This was followed in Malaysia Arcade Agencies v. CC 2004 (173) ELT 55 (CESTAT). In this
case, imported goods were absolutely confiscated for non-production of license and
undervaluation. It was held that these are tainted goods and supplier cannot claim right
to re-export - similar order in Changzhou Yongfa Corduroy Co. Ltd. v. CC (2010) 251 ELT
95 (CESTAT).

Even earlier, in Uniflex Cables Ltd. v. CC - 1995 (77) ELT 737 (CEGAT), it was held that
re-export cannot be permitted if the original imports were against provisions of law and
the foreign supplier had nexus with the Indian buyer, and the Indian buyer was a
fictitious firm.

If goods were smuggled, its re-export is not allowable - Hema Shah, In re (2012) 275 ELT
266 (GOI).

�	� ������	��� ��� 
	� 	
�� ����� 	(
�� - If goods are imported by non existing/bogus
company and there is no bona fide owner of goods, goods can be confiscated and sale
proceeds of auctioned goods vest in Government of India. Re-export is not permissible
in such cases. - Peer Chemicals v. CC 2002(145) ELT 96 (CEGAT).

�	�������	������	(
����������
���������	����	���� - If irrevocable L/C was opened and
ownership transferred to importer, exporter does not continue to be owner merely
because importer has abandoned goods - UOI v. J P Electronics 2004 (167) ELT 129 (SC).

��#�	����������������)��
���.�

19.6-3 Sometimes, wrong goods are despatched by foreign exporter by mistake. MF(DR)
has, vide circular No. 100/2003-Cus dated 28-11-2003 has clarified that if goods have
been imported as a result of bona fide mistake and contrary to the importer’s intentions,
goods may be allowed to be re-exported on payment of nominal penalty or without any
penalty. It has been clarified that obtaining NOC from RBI is not necessary.

If the mistake was informed to customs authorities even before inspection and when no
mala fide involved, goods cannot be confiscated. Goods should be allowed to be re-
exported - Allen Bradley India Ltd. v. CC 1992 (58) ELT 268 (CEGAT).

If goods are allowed to be re-exported as wrongly shipped, erroneous payment of duty
in advance is refundable. - CC v. BPL Ltd. 2002(145) ELT 634 (CEGAT).

In Guru Ispat v. CC 2003(151) ELT 384 (CEGAT), it was held that if appellant takes
immediate steps on detection of wrong shipment and establishes his bona fide, re-export
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is allowable without payment of redemption fine, penalty and duty - followed in HCL
Comet Systems v. CC 2003 (158) ELT 349 (CESTAT) * S K Enterprises v. CCE (2014) 301
ELT 681 (CESTAT).

��#�	��������������������������

19.6-4 Section 25A of Customs Act, as inserted w.e.f. 29-3-2018 provides that where the
Central Government is satisfied that it is necessary in the public interest so to do, it may,
by notification, exempt such of the goods which are imported for the purposes of repair,
further processing or manufacture, as may be specified therein, from the whole or any
part of duty of customs leviable thereon, subject to the following conditions, namely:—

(a) the goods shall be re-exported after such repair, further processing or manufac-
ture, as the case may be, within a period of one year from the date on which the
order for clearance of the imported goods is made;

(b) the imported goods are identifiable in the export goods; and

(c) such other conditions as may be specified in that notification.
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